[image: image1.png]




Equality Bill 2005

  Parliamentary Briefing

Second Reading

House of Commons 

21 November 2005

[image: image2.png]The British Institute of

HUMAN R#GHTS




Summary

BIHR strongly supports the creation of the Commission on Equality and Human Rights (CEHR) through the Equality Bill.  We believe that if the CEHR uses its powers and duties to the full, this independent new body will do much to protect and promote vulnerable people’s human rights in the UK. We see the inclusion of human rights as central to the success of the CEHR. Whilst discrimination and equality work is often perceived as focussing on specific groups, human rights belong to everyone. 

BIHR welcomes the changes to the Bill to strengthen its independence and to take judicial review cases in its own name. Debates in the House of Lords have however highlighted the protection gap for vulnerable people presented by the narrow definition of ‘public authority’ in the Human Rights Act.   BIHR urges the Government to take action to address this problem. 

For further information please contact: Katie Ghose (kghose@bihr.org; 020 7848 1815) or Anna Edmundson (aedmundson@bihr.org; 020 7848 1817. For further information about BIHR please go to www.bihr.org 



The British Institute of Human Rights

The British Institute of Human Rights (BIHR) is an independent national charity which raises awareness and understanding about the importance of human rights in the UK. It focuses in particular on people who get a ‘raw deal’ from public services: disabled people; older people; those with mental health problems; and refugees and asylum-seekers. By providing human rights training to both the voluntary and the public sectors, it encourages people to make practical use of the Human Rights Act as tool to negotiate better standards of service delivery. These experiences of working at the grassroots level feed into our policy and research, aimed at influencing decision-makers at local and national level. 

Our views on the Commission for Equality and Human Rights, its powers, duties and future activities are informed by our experiences on the ground of working with users, voluntary and community organisations and front line service deliverers.

Equality Bill 
Summary

1. BIHR strongly supports the creation of the Commission on Equality and Human Rights (CEHR) through the Equality Bill. The central recommendation to come out of BIHR’s report Something for Everyone: The Impact of the Human Rights Act and the Need for a Human Rights Commission
 was that the Government should establish an independent body capable of effectively promoting and protecting human rights and should seize the opportunity presented by the development of a single equality body to create an equalities and human rights commission. 

2. We believe that if the CEHR uses its powers and duties to the full, this independent new body will do much to protect and promote vulnerable people’s human rights in the UK. We see the inclusion of human rights as central to the success of the CEHR. Whilst discrimination and equality work is often perceived as focussing on specific groups, human rights belong to everyone. The CEHR will need to quickly establish its credibility and its ability to make a ‘real difference to people’s day-to-day lives’
. Human rights will allow the new body to do this by providing the ‘key ingredient’ that will underpin the CEHR’s work, for example, in undertaking research into the provision of mental health services for children
 or conducting an inquiry into systemic abuses of adults with learning disabilities in a hospital
 or the deaths of elderly residents in a residential care home
.

3. BIHR welcomes the changes to the Bill to date, in particular the amendments made in the Lords that will strengthen the CEHR’s independence (and as a result its credibility) and have given the body an additional power to take judicial review cases in its own name. Debates in the House of Lords have highlighted the protection gap for vulnerable people presented by the narrow definition of ‘public authority’ in the Human Rights Act.   BIHR urges the Government to take action to address this continuing cause for concern.

Human rights: the ‘key ingredient’ in the CEHR

4. The Bill makes provision for the establishment of the Commission for Equality and Human Rights, a new organisation with powers and duties to protect people from human rights breaches as well as to promote human rights. The CEHR will be charged with preventing discrimination and promoting equality in relation to gender, race, disability, age, sexual orientation and religion or belief. The CEHR’s work will be underpinned by human rights.

5. In a speech launching the CEHR White Paper, the Lord Chancellor said: ‘human rights is not going to be the icing on top of the Commission's equality cake. It is the key ingredient’
. We endorse this statement which reflects the reality that human rights offer something for everyone and not, as frequently misrepresented in parts of the media and elsewhere, something for criminals and ‘crackpots’. 

6. BIHR believes that the new body’s human rights remit will be central to the CEHR’s success. Human rights and equality are inextricably linked.  Equality is treated as a fundamental human right in the core international human rights treaties and conceptually human rights and equality derive from the same underlying principle – equal respect for the inherent dignity of all.  The inclusion of a human rights remit in the CEHR encourages a holistic approach to equality issues, one that does not divide people into categories but rather responds to their needs in their entirety. For example, in order to improve service delivery, the CEHR could issue guidance on the provision of mental health services to children which was grounded in a child’s human right not to be discriminated against on the grounds of their age or disability.

7. Human rights will also give the work of the CEHR a real impact at ground level.  One of the most important lessons BIHR has learned from its work in the community is how the human rights framework can be used very effectively to reach negotiated solutions to seemingly intractable problems without the need to resort to litigation. Because the human rights standards contained in the Human Rights Act are not crafted to particular situations, but are set out in general terms, there is a degree of in-built flexibility as to how they apply in different circumstances.   

What will the CEHR do in relation to human rights?

8. The CEHR will have an overarching duty to promote understanding of the importance of human rights, to encourage good practice and to promote awareness, understanding and the protection of human rights (clause 9). The CEHR will have specific powers and duties to: 

· Encourage public authorities to comply with section 6 of the Human Rights Act 1998 which prohibits actions that are incompatible with Convention rights;

· Use its general powers in relation to human rights – for example by undertaking research, publishing information and guidance, giving advice and providing education and training;

· Use its general power to conduct inquiries in relation to human rights issues across a sector or group of organisations as well as individual organisations’ performance;

· Take judicial review cases in its own name to protect or promote human rights;

· Make interventions in legal cases (as a third party ‘friend of the court’);

· Provide assistance to individuals bringing a case involving equality and human rights issues and (subject to permission from the Lord Chancellor) to continue to support the case if the equality point ‘falls away’; and 
· Track progress in achieving the protection and promotion of human rights in its ‘state of the nation’ reports.

The CEHR’s role in championing human rights beyond the courtroom

9. The Government intended, in introducing the Human Rights Act, to found a culture of respect for human rights. The Parliamentary Joint Committee on Human Rights thought this would be achieved ‘when there was a widely shared sense of entitlement to these rights, or personal responsibility and of respect for the rights of others, and when this influenced all our institutional policies and practices.’

10. In particular the Government intended this new culture to effect a sea change in the delivery of public services where decisions would be made with reference to basic rights such as the right not to suffer degrading treatment and the right to a fair hearing.  This was renewed in the foreword to the White Paper setting out proposals to establish the CEHR where the Prime Minister wrote: ‘We cannot achieve our vision of high quality public services for all if those services do not respect individuals’ rights to dignity, privacy and respect.’  

11. Research BIHR carried out into the impact of the Human Rights Act on vulnerable communities in the UK
 has demonstrated clearly how the failure to set up a body with a human rights remit has so far severely limited the beneficial impact of the Act.  Five years on from the introduction of the Human Rights Act, BIHR has seen only a few green shoots of a human rights culture in the delivery of public services. 

12. During the Bill’s ‘first Second Reading’, held shortly before Parliament dissolved for the General Election, the then Minister for Women and Equalities, Jacqui Smith said: ‘Human rights are about more than compliance, and the commission will enable us to take them out of the courtroom and on to the front line of public service delivery. That applies particularly to the promotion of public awareness, and to encouraging public authorities to comply with their obligations to undertake inquiries about human rights problem areas, give advice and intervene in cases.’
 BIHR warmly welcomes this acknowledgement that the CEHR will have a vital role to play in raising awareness among public and voluntary sector organisations about the value of human rights and their practical application in challenging and improving poor service provision.

13. BIHR’s training illustrates the value in taking human rights out of the courtroom.  Our highly practical human rights training is focused on equipping participants to negotiate rather than to litigate. Its participative nature gives front line service deliverers including social workers and housing officers the opportunity to find the resolution to difficult problems by balancing different rights against each other. This kind of decision-making should limit the number of future legal challenges by ensuring that robust and sensitive decisions are made in the first place. BIHR’s overwhelming experience of providing training across the sectors is that once people are equipped with information and practical examples they see the value of human rights and go on to take action to challenge poor treatment and abuses.  

14. The human rights culture it was hoped would develop once the Human Rights Act was in force has yet to take root. In particular the value of human rights as a framework and tool to help bring about higher quality, tailored public services has yet to receive widespread recognition. The absence of a statutory organisation with a human rights remit has been one reason for this failure. The CEHR’s creation now gives an invaluable opportunity for the original ambitions for the Human Rights Act and the creation of a human rights culture to be realised.

Progress in Parliament to date

House of Commons

14. BIHR has been encouraged by the cross-party support there has been for the Bill and the CEHR and hope that this will again be reflected during its Commons stages. Politicians from the main parties have recognized the potential of bringing equality and human rights into one body and the practical value in creating one point of contact and expertise for organisations, both public and private. As John Bercow said during the Commons ‘first’ Second Reading, held shortly before Parliament was dissolved for the General Election: ‘The CEHR ‘will have the opportunity to work as a champion for equality and human rights, and to provide a single focus for the articulation of the important message that we must change our society's values and culture’
. And Malcolm Bruce declared that 'the bringing together of equality and human rights is absolutely right in principle and in practice'
. 

House of Lords

15. BIHR is delighted that the CEHR has been given the power to initiate proceedings for judicial review in human rights cases in its own name rather than needing an identified ‘victim’. This is a vital power that will complement its other activities. BIHR’s experience shows it is often the most vulnerable in our society who have most need of the protection of their human rights yet these people are least likely to be able to initiate litigation. Older people, for example, who may be at risk of a violation of their human rights are rarely able to assert their rights to challenge their treatment. As well as illness and disability, the anxiety and disruption caused by seeking advice, contemplating legal proceedings and initiating litigation act as insurmountable barriers.  A CEHR which can use its powers of inquiry to identify where systemic and widespread patterns of human rights violations may be occurring which can then bring strategic judicial review proceedings to prevent future violations is a vital development.

16. We also welcome the Government amendments (passed at Report stage in the House of Lords) that were designed to secure the independence of the CEHR. They have helped to pave the way for a CEHR operating with as few constraints as reasonably possible in determining its activities, timetable and priorities.  The CEHR will now be able to initiate inquiries when it thinks fit, rather than at the request of the Secretary of State as was previously the case. This will ensure inquiries can be conducted in line with the CEHR’s overall vision and plans and that the CEHR’s credibility and independence is preserved. This is particularly important given that the CEHR will often be inquiring into the activities of the state.
Further calls to action 

A protection gap: public authorities and the Human Rights Act 

17. A major gap has emerged in the protection offered by the Human Rights Act. Following the Leonard Cheshire case
, many private and voluntary providers of public services (for example residential care providers) are not defined as ’public authorities’ and so do not have to comply with the Human Rights Act.  The Equality Bill does not address this injustice which leaves many vulnerable people (especially older people but also disabled people and disadvantaged children) outside the protection of the law. This issue was raised in the Lords with Ministers promising to give it further thought. 

18. BIHR would now urge MPs to raise it during the Commons stages. We do not think it satisfactory to wait for a suitable test case to come along in the hope that judges will act to broaden the definition of public authority. There are no guarantees as to whether or when a case might emerge, particularly because evidence suggests that people in residential care may be reluctant to pursue legal challenges.  Contract guidance issued by the Office of the Deputy Prime Minister (ODPM) earlier this year will help in some cases but not in those where the person makes financial arrangements directly with the provider. Although the Government has made a welcome commitment to consider the issue as part of the Discrimination Law Review, this is no help for people who are presently left unprotected. We urge the Government to take positive steps to remedy this protection gap as a matter of urgency.

Timing 

19. BIHR encourages the Government to stick to its proposed timetable of the CEHR ‘opening its doors’ at the latest in October 2007. The CEHR will be a much-needed, important step forward for the protection and promotion of human rights in the UK and BIHR is keen to see its establishment as soon as possible. In order for this to be achieved it is vital that the Bill progresses through the Commons stages and quickly to Royal Assent.  

Summary

20. BIHR warmly welcomes the Bill’s provisions to set up the first equality and human    

rights commission for Britain. Human rights have rightly been recognized as core              to the success of the CEHR and the way to ensure that the new organisation has the potential to be relevant, of practical assistance and literally to offer ‘something for everyone’ in their day-to-day lives.  
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